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Mr. Andrew S. Fishel
Managing Director, Federal Communications Commission
1919 M Street, N.W., Room 852
Washington, D.C. 20554

Re: Notice of Apparent Ex Parte Rules Violation

Dear Mr. Fishel:

Pursuant to Section 1.1212(c) of the Commission's Rules, this letter is to notify
you of an apparent violation of the Commission's ex parte rules by Whitestone Wireless,
L.P., Southern Personal Communications Systems, and Minco P.C.S. (the "Petitioners").
On September 22, 1995, the Petitioners filed with the Commission's Secretary's office
and sent to all of the Commissioners and enumerated members of the Commission's staff
the attached Petition to Deny Omnipoint's PCS license, KNLF202. As explained in
further detail at note 3 ofOmnipoint's Opposition (also attached hereto), the Petition
clearly is directed to the merits and outcome of a proceeding that is "restricted" under the
Commission's ex parte rules. See, also, Petition at n. 9.

Should you have any questions regarding this matter, please do not hesitate to
contact the undersigned directly.

Sincerely,

:LI./(1~
Mark J. t~onnor
Counsel for Omnipoint Corporation

Enclosures

cc: Thomas A. Hart, Jr, Esq.
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SUMMAlY

Onmipoint Corporation, has been conditionally granted a pioneer's preference liceDac to

provide Personal Communications Services (PeS) in the New York MTA. After the licenlc

grant, however. Omnipoint undertook to delay the beginning of the Block C auction in an

attempt to obtain economic advantage in servicing the New York area. By stalling the Block: C

auction, Omnipoint has caused significant hardship to those entities preparing to compete in the

auction and thereafter in the wireless industry.

The primary motivation behind the filing was to delay the Commission's Block: C auction

IDd thereby reduce potential competitors. Moreover, the resulting delay affords OJDnipoint

sipificant economic and competitive benefit. As the Commission has observed, the Company's

delay tactics were instituted in bad faith and intended to "advance its own economic position in

the New York market." Accordingly, Omnipoint's filings have been tantamount to a "strike

petition" impermissibly abusing the Commission's processes to gain an unfair competitive

advantage.

Furthennore, since the pioneer license grant has yet to become fmal aDd Omnipoinl has

not submitted its tint installment payment, it is properly the province of the Commission to

explore how these colorable deliberate acts of misconduct impacting the company's standiq as

a licensee. Petitionen thus ask the Omnipoint license be designated for evidentiary hearing and

subsequently denied.

II



RECEIVED .i/
Before The j;'.=j...

...-AL COMMUIIICAnONS coMMiss. 22J99S ;·rl!//~
Washington, D.C. 20554 '!'f,{:----In the Matter of )

)

Defeml of UcensiDa of )
MTA Commercial Broadband PeS )

To: The Commission

PP Docket No. 93-2S3
GN Docket No. 90-314

PETmON TO DENY
AWARD OF PIONEER PIlBJ'ERENCE LICENSE

TO OMNIPQINT CORPORATION

Whitestone Wireless, L.P.; Southern Personal Communications Systems; and Minco,

p.e.s. (hereinafter "Petitioners"), by and through the undersigned special COUDSeI and pursuant

to §§ 307 and 309 of the Communications Act of 1934 and § 73.3584 of the Federal

Communications Commission's ("Commission") Rules, hereby petitions the Commission to

designate the license for evidentiary hearing l
• and thereafter deny the final grant of tile

pioneer's preference license for the Block A Major Trading Area ("MTA lf) PerIoual

Communications Service (PeS) license in New York to Omnipoint Corporation (lfOmDipoint").

Although the Commission conditionally granted the license on December 13, 1994, OmDipoint

has yet to pay the agreed purchase price or satisfy any of its construction or operations

ObU.ltiOns, and thus, has not obtained a vested interest in the license. Furthermore, OmDipoint

bas undertaken deliberate actions to abuse the Commission's processes, curtain competition and

trample the public interest.

I Petitioner's supportive declarations are appended hereto as Exhibit 1. TbeIe declantions
establish that Petitioners have standing under Office of CommunicatiON of the UniW ClMch of
CJIriIt y. FCC. 359 F2d 994 (D.C. Cir. 1966). Petitioner also has standing as an injured competitor
under Sanden Brothers Radio Station v. FCC, 309 U.S. 470 (1940).



Petitioners were fonned to bid on PCS licenses to be auctioned by the FCC aDd to build

aDd operate PeS systems. Each Petitioner individually has total assets of less than $500 million,

aDd gross revenues of less than $125 million. and thus qualifies to bid as a small busiDess in the

FCC Block C PeS auction and intends to do so. See Affidavits of Petitiouers, attached.

Whitestone Wireless, L.P.("Wbitestone") with its principal offices in New York, was established

to bid for and win licenses in the C Block auction, particularly for licenses in the Basic TradiDg

Areas ("BTAs") within the New York Major Trading Area ("MTA"). Southern Personal

Communications Systems ("SPCS") has extensively studied the PCS industry and planned to bid

for licenses in BTAs, including but not limited to, mid-sized markets in New Jersey, New York,

aDd CODDeCtiCUt. Minco PeS ("Minco") has developed innovative technologies such as the

"Wireless Roadside Assistance Service" and planned to seek licenses in many BTAs alOlJl the

east and west coast. Each of Petitioners has suffered harm as a result of Omnipoint's

antic:ompetitive actions as described herein.

For the reasons set forth below, Petitioners request that the Commission designate the

Block A New York MTA pioneer preference license for hearing and Ultimately deny the grant

of the MTA license to Omnipoint in light of material facts and infonnation presented below.

BACKGROUND

The Commission obtained the right to award licenses for spectrum-bued commUDicadoDs

services through auctions following Congress' amendment on August 10, 1993 of the

Communications Act of 1934. ~ Omnibus Budget Reconciliation Act of 1993, 47 U.S.C.

Section 309(j)(3)(B). The Commission has sought to implement auction Nles to award licenses
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to provide Personal Communications Services ("peS").2 These licenses include three sets of

licenses for 30 Mhz spectnlm bands. One auction was held between December S, 1994 and

March 13, 1995 for 99 MTA licenses for operations on frequency Blocks A or B. Licenses were

granted to the winning bidders in Blocks A and B on June 23, 1995.

The auction for Basic Trading Area ("BTA") licenses in Block C is to be limited to small

businesses or entrepreneurs and initially was scheduled to commence in May 1995, just two

months following the completion of the MTA auction. However, the Block C auction bas been

stayed twice by the D.C. Circuit Court of Appeals. Telephone Electronics C01J)Ogtjon v. FCC,

Case No. 95-1015 (March, 1995) and Omnipoint v. FCC, Case No. 95-1374, (Stay entered July

27, 1995).3

2 Notice ofrn.=1 Rule Maki'W in PP Docket No. 93-253, 8 FCC Red 7635, 58 FR 53489
(Oct. 15, 1993), <NPJtM). In the First Rep:>rt and Order in PP Docket No. 93-253, FCC 94-32,
releMed February 4, 1994, S9 FR 09100 (Feb. 25, 1994); Third Report IPd Older in PP Docket No. 
93253, 9 FCC Red 2941, S9 FR 26741 (May 24, 1994) (Third Report epd Ordcr); foIdI 'wrpi
QaII[ in PP Docket No. 93·253, 59 FR 24947 (May 13, 1994) (Fourth Rprt .,. Oak); liD
!Wart. Order in PP Docket No. 93-253, FCC 94-178, 59 FR 37566 (July 15, 1994) (fifth '-'"
.", OrcIrr); Six1b Reort and Order in PP Docket 93-253, GN Docket No. 90-314, ON Docket No.
93-253 (July 18, 1995).

JOn September 11, 1995, however, Congress intervened and ordered the Commission to
commence the C Block auction by December 4, 1995. The full House Commerce Committee added
the following provision in the Budget Act:

(d) Completion of C-Block PCS Auction.--The Federal
Communications Commission shall commence the Broadband Personal
Communications Services C-Block auction described in the
Commission's Sixth Report and Order in the DP Docket 93-253 (FCC
93-510, released July 18, 1995) not later than December 4, 1995. The
Commission's competitive bidding rules governing such auction, as set
forth in such Sixth Report and Order. are hereby ratified and adopted
as a matter of Federal law II
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To inspire technological advancement and rapid deployment of the PeS industry, the

Commission authorized "pioneer preference If licenses to be granted to those entities

demonstrating significant innovations permitting the delivery of existing and new advanced

paging, messaging and telephonic services in a spectrum efficient manner. See, Piowr's

Preference Rules, 8 F.C.C. Red. 7692 (1993). Under these rules, four "pioneers" were granted

licenses without being subject to mutualJy exclusive competing applications.· Initially, the

Commission interpreted the Communications Act as exempting a pioneer preference grantee

from paying for that license since no mutually exclusive applications were submitted. ~,

Piowr's Preference Review Notice of Proposed Rule Makin&, citing Pub. L. No. 103-66,

Section 6002(a), 8 F.C.C. Red. 7692 (1993). However, the Commission and Congress later

determined that the pioneers would be required to pay a discounted fee for their licenses.

TBI STATUS OF OMNJPOINT'S PIONEER'S PREFERENCE LICENSE

The General Agreement on Tariffs and Trade (GA'IT) legislation requires any licenses

awarded pursuant to the Commission's pioneer's preference program in services utilizing a

competitive bidding or auction process to pay 85 percent (85 %) of the average price paid for

comparable licenses. Uruguay Round Agreements Act, Pub. L. No. 103-465, Title vm, at 801,

108 Stat. 4809, 5050 (1994), codified at 47 U.S.C. Section 309 (j) (13) (GATT Legislation).

That amount may be made in a single lump sum payment or in installments over a period of five

years. The GATT legislation directed the Commission to permit guaranteed installment

payments over a period of 5 years with payment only of interest on unpaid ba1aDccs during the

• The four "pioneers" awarded pes licenses were American Personal Communications, Cox
Enterprises and Omnipoint for broadband facilities and M-tel for nationwide narrowband facilities.

4
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first two years. 47 U.S.C. § 309 (j)(l3)(E)(iii). Payment by the pioneers was to begin no later

than the later of (i) 30 days after award of the pioneer's preferences, or (ii) the date of

completion of the auction of the comparable licenses. The fair market value of the New York

MTA license (estimated at $440 milJion) was not charged to Omnipoint; instead it is currently

to pay approximately $347 million. Omnipoint has yet to make its fIrst installment payment.

Following the passage of GATI, the Commission sought comment on the implementation

of the section 309 G) (13) (c) installment payment provision. Sccom Report and Order aDd

Further Notice of Proposed Rule Making, ET Docket No. 93-266, 10 F.C.C. Red. 4S23 (I99S).

Specifically, the Commission sought comment on whether eligibility for installment payments

should be limited to "small business II pioneers only. The Commission proposed that, ifa pioneer

preference licensee was deemed eligible for installment payments, rhat company would be able

to pay for its preference license in installments under similar tenns and conditions as other

licensees in that service. See, Pioneer's Preference Review <Third Report and Order), ET

Docket No. 93-266, 78 Rad. Reg. 2d (P&F) 37 (June 8, 1995).

Ornnipoint commented that the paYment terms proposed should be much more liberal for

small businesses and entrepreneurs. Indeed, Omnipoint recognized that "small businesses will

face extreme challenges in raising capital for license payments, and that small business non

pioneers will compete directly in the service market with small business pioueers. II PioDeer

Preference Rules, 78 Rad. Reg. 2d at 41. Omnipoint sought a five-year deferred iDatallment

payment plan for small business pioneers whereby the company would only be obligated for a

single payment at the end of five years. Omnipoint maintained that it should be allowed. to focus

5



its resources on the cost of build-out and continued research and development early in its liceDsc

tenn.~

Omnipoint also argued that a small business pioneer (like itself) should be guaranteed

lower installment payments than designated entity licensees to give the small business pioneer

an incentive to pursue the risks of innovation. 78 Rad. Reg. 2d (P&F) at 41. The Commission

disagreed because the pioneer's preference and designated entity programs were designed to

address different goals. 6

The Commission further rejected Omnipoint's request for a total deferred payment pian

for small business pioneers. Recognizing the financial difficulty for small business pioneers to

build out their systems during the fust five years, the Commission nonetheless held that "if an

entity receiving a pioneer's preference would be eligible for installment payments in the auction

for that service, the entity could pay for its pioneer's preference license in inatalIments under

comparable tenns and conditions to similarly situated licensees over a period not to exceed five

yean." !!;I. Section 1.402(g) provides:

s Section 309U)(13)(c) provides that the Commission shall require pioneer's preference pmtees
to pay the sum required by the GAIT payment formula either in a lump sum or in guaranteed
installment payments over a period not to exceed 5 years.

6 The Pioneer's preference program was designed to reward a provider for those iDnovatioDS
COIl1ributiDg to a new or existing service, while the designated entity propam wu iDteDded to
"promote economic opportwlity and competition by disseminating licenses amona a wide variety of
IpPlicants and to increase participation in spectrum-based telecommunications services by entities
that lack access to substantial amounts of capital and that face economic disadWDflleS in obClining
licenses in a competitive bidding environment, such as small businesses." 78 Rad. Rea- 2d (pelF)
at 41. The key distinction between the two licensees is that a pioneer is conditionally gull'lDteed
a license in the service (provided it meets numerous qualifying standards) and a designated entity
(ie. minority or women-owned) is not. Id.

6



In services in which licenses are awarded by competitive bidding,
a pioneer that qualifies as a designated entity will be eligible for
instaHment payments under the same tenns and conditions as other
desipated entities in that service, except that in all services the
pioneer's payments must be completed within a five year period
that will begin 30 days after the auction for comparable licenses
has concluded or 30 days after the pioneer's license grant becomes
(mal, whichever is later.

The future payment of pioneer's preference licenses may generate as much as

$701,780,374 to the United States Treasury. Of the three preference grantees, Onmipoint

Corporation, Cox Communications. Inc., and American Personal Communications, L.P.,

Omnipoint was assessed the largest fee totalling $347.518,309, since the New York MTA is the

nation's most populated market. Omnipoint was granted the 9S million dollar discount for its

development of equipment that utilizes advanced techniques that will facilitate the commaed

development and implementation of pes services and technologies. 1995 FCC u,xis 1692

(Appendix).? In the Mauer...of Initial Authorizations in the Rmw'bend Penona1

Cl!DIIJU1JicatiODS Service, 10 F.e.e. Red. 1101; 76 Rad. Reg. 2d (P&F) 1174 (December 13,

1994) (Omnipoint Authorization Order).8 Specifically. in addition to all other qualifications

? WireJel8Co., L.P. comprised of Sprint Telecommunications, Inc., Cox and Comcut acquired
the Block B license for the New York MTA during the auction for $442,712,000. 1995 F.C.C. Lexis
1731. ~ list of MTA winners and prices paid by market for bidders and pioneers.

• Petitions to deny Omnipoint's application were filed by Bell Atlantic, ACT and Cablevision
Systems Corporation on September 26, 1994. Those petitions, however, were reDdered moot by the
eDICtInent of the GAIT Act. ~ Omnipoint Authorization Order. 76 Rad. Reg. 2d (P&F) 1174;
_ IIMl Amendment of the Commission's Rules to Establish New Personal CommUDicatioDS
Services, OEN Docket No. 90-314, FCC 94-304, Memorandum Opinion and Order, 9 F.C.C. Red.
1. The instant pleading is, of course, not moot because it is based upon Omnipoint's individual
actions which occurred since GAIT was adopted.

7
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required of a Commission licensee. the application of Omnipoint for a pioneer's preference

license was granted subject to the following conditions:

1. This authorization requires that OmnipointCommunications,
Inc. shall construct a 30 Mhz broadband Personal Communications
Services system on Frequency Block A(1850-1865 MhzI193O-1945
Mhz) in the New York MTA that substantially uses the design and
teeImology upon which the pioneer's preference award to
Omnipoint Communications, Inc. was based.9 This condition
expires upon meeting the five-year build-out requirement in 47
C.F.R. §24.203(a);

2. This authorizationrequires that OmnipointCommunications,
Inc. shall retain control of the license for at least three years from
the initial license grant date or until the grantee has met the five
year build-out requirement of 47 C.F.R. § 24.203(a);

3. This authorization requires that Omnipoint Communications
sbaIl pay to the United States Treasury an amount equal to eipty
five percent (85 %) of the adjusted value of its license calculated in
accordance with Section 801 of the Uruguay Round Agreements
Act of 1994, Pub. L. No. 103-465, Title YIn, 105 Stat. 4809
(enacted Dec. 8, 1994) (to be codified at 47 U.S.C. § 309(j)(13»
and with a subsequent order specifying payment procedures and
amounts thirty (30) days after this Memorandum Opinion and
Order and the order granting Omnipoint Communications a
pioneer's preference become final orders, that it, the orders are DO

longer subject to administrative reconsideration or judicial review,
appeal, or stay.

9 OmDipoint's lack of compliance with this and other conditions has been a..ned by other
}*ties in o1her pleadings and should also be investigated at the hearing requested herein. For
illltBnce, Bell Atlantic argued that Omnipoint was unqualified financially to hold the New York MTA
liceme. III Petition to Deny of Bell Atlantic Personal Communications, Inc., In dip u..
of",,..•• ofQmpiwint Communications for Initial Authorization, at p.5 (September 26, 1994).
Bell Atlantic further alleged that Omnipoint did not provide the requisite technical informItion to
determine whether it will IIsubstantially use" the technologies upon which the prefcreDCC WII hued
since its application contained no technical description whatsoever of the Omnipoint system, nor a
description of the services Omnipoint intends to provide. Bell Atlantic Petition to DaY at 15.
Finally, Bell Atlantic challenged the award to Omnipoint of a preference license in the New York
MTA rather than the smaller BTA - sized license which Omnipoint originally had requested. }g.

8



Omnipoint Authorization Order at 8.

On July 5, 1995, the three preference 1icensees APC, Cox and Onmipoint intervened in

Pmmnu Enlineerin& Associates v. F.C.C. No. 95-1185 (filed March 30, 1995) in the United

States Court of Appeals for the D.C. Circuit challenging, among other issues, the calculation of

payment of the pioneer license fees, the tenns of the installment payments, and the requirement

for payment of a license fee at all. That case is pending before the Court10 and thus the pioneer

licensees' obligation to make a payment is delayed until the case is resolved.

T8JS diJ'D1ON TO DENY IS PROPERY FILED

'The Commission's Rules permit a party to contest the filing of an application for a license

to operate on a specified frequency by filing a "petition to deny" the application. s..
Communications Act of 1934 § 309. Pursuant to § 309(d) of the Act, the Commission shall

conduct a two-tiered analysis of petitions to deny. First, the threshold test is whether Petitioners

raise specific allegations of fact sufficient to show that the grant of the application to Omnipoint

would be "m:imI~ inconsistent with" the public interest. Second, PetitiODe1'S must raise

"substantial and material questions of fact" under § 309(d)(2) such that a bearing would be

required. SB In Ie Aulications of USA Mobile COmmunications. I..., U aM pa... USA.

1Da.,. 7 F.C.C. Red. 4879 (July 31. 1992); see!J.sQ Pass Word. Inc" 61 F.e.e. 2d 410 (1976).

10 The other petitioners in the case are Pacific Bell, Bell Atlantic Personal Communication, Inc.,
Advanced Cordless Technologies, Inc., Cablevision Systems Corporation, Suite 12 Group, Piling
Network, Inc, and QUALCOMM, Incorporated. Intervenors' initial briefs are due on November 27,
1995 aDd final briefs are due January 24, 1996. Oral argument is scheduled for February 23, 1996.
~ Clerk's Order to schedule oral argument [133679- t] (July 5, 1995)

9
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As more completely demonstrated below, Petitioners raise substantial and material

questions of fact concerning Omnipoint's deceitful. anticompetitive conduct that establishes a

case that the company has acted in a manner inconsistent with the public interest. This pleadinl

was triggered by newly discovered evidence surrounding Omnipoint's Emergency Motion for

Stay. Thus, Petitioners were unable to develop full infonnation as to Omnipoint's cbaracter

qualifications until after the statutory period for filing. Indeed, it is recently that Omnipoint bas

showed its true colors and has subverted and abused the Commission's process contrary to the

public interest. Omnipoint has yet to satisfy the conditions imposed by the Authorization Order

and thus its rights have not vested. Therefore, the window for contesting the conditional grant

of the license remains open, particularly in light of infonnation set forth herein.

ARGUMENT

I. TIl OE-OINT JI!ONIII'S "mJ1NQ; yep 7 Fi'PP •
DlSlGNATID lOR EYJDENTWlY HEAlING AND SUISIOVINDJ....

The Commission has made clear, and the Communications Act confmns. that in addition

to judging the threshold qualifications of a PCS applicant, the Commission must affirmatively

fmd that a grant would serve the "public interest, convenience, and necessity" before issuing a

PeS license. ~Q,nkr. Application to Provide Broadband PeS, File No. 00002-ew·L-95; Call

Sign KNLF205 at , 9 (adopted and released June 23, 199~); CommUDicatioDs Act §f 309(a).

309(d)(2). It is fundamental to the system of licensing that the Commission know the character

of whom it has licensed. See Lorain Journal Company v. FCC. 351 F.2d 824 (D.C. Cir. 1965),

cert. deuied sub nom. WWIZ. Inc. v. FCC, 383 U.S. 967 (1966).

10



A disqualifying issue must be designated where an applicant has concealed material facts

so as to obtain from the Commission abenefit not otherwise available. ~,~, Nnr!bberggtgn

Media Associates, 3 F.C.C. Red 5164,5170-71 (Rev. Bd. 1988), review denied, 4 F.C.C. Red

5517 (1989). "Applicants before the Commission are held to a high standard of candor and

forthrightness." WHW Entemrises, Inc., 753 F.2d 1132, 1139 (D.C. Cir. 1985). As the court

in WHW Enterprises recognized, q[t]he Commission must license more than 10,OOO...stations

in the public interest, and therefore relies heavily on the completeness and accuracy of the

submissions made to it." Id.. citing RKO General. Inc. v. FCC, 670 F.2d 215, 232 (D.C. Cir.

1981), cert. denied, 456 U.S. 927 (1982) ("RKO"). Thus, "applicants... have an affirmative

duty to inform the Commission of the facts it needs in order to fulfill its statutory mandate."

WHW EJ!tSViKlJ, 753 F.2d at 1139, quoting RICO, 670 F2d at 232.

The Commission should either dismiss Omnipoint's application and grant this petition

immediately, or alternatively conduct an investigation to uncloak all of the material facts behind

Omnipoint's intentions, motivations and actions concerning the delay of the Block C auction.

In this initial pleading, Petitioners establish their preliminary case; additional information

supporting these claims will be gathered through discovery. At this opening stage of the dispute,

the Commission recognizes that it would be peculiar to require, as a precondition for a bearing,

that Petitioners fully establish those facts which the hearing's purpose it is to discover. ~

BiligpaI Bicultural Coalition on the Mass Media. Inc. v. FCC, 595 F.2d 621, 629-30 (D.C.

Cir. 1978). ~ Il§Q Citizens for Jazz on WRVR, Inc. v. FCC, 77S F.2d 392, 397 (D.C. Cir.

1975).

11



A. 0.. .,.,..t'5 Emerpncy Motion for Stay
C"'" An ImDerlllissible Strike Petition.

Through its "strike application II policy. the Commission forbids the filing of an

application designed to obstruct or delay action on a competing application. KaJtrim

Broedcutiu Co., 45 Rad. Reg. 2d 1080 (1979). That policy also bas been applied to petitions

to deny. State Colle" Communications Corp., 58 F.e.C. 2d 462 (February 18, 1976).

Applying the "strike petition policy" to Omnipoint's recent actions is entirely proper. A party

sball not be pennitted to abuse the Commission's processes by falsely claiming to act in the

public interest while actually seeking to delay proceedings which will have a pro--competitive

effect in the marketplace. In re AP.P1icatiQDS Qf RadiQ Carrollton and Fm11rrm Redio. IDe., 4S

Rad. Reg. 2d 1273 (1979). Ornnipoint's actions immediately prior to the commencement of the

C Block auctions were intended to delay the auction and to weaken potential PeS competitors

in the New York MTA. The Commission has long held that such anticompetitive behavior will

not be tolerated. Licensees may not place their own private interests over the public interest.

SI;r Television COIJ'OfltiQn of Micbiaan, Inc. v. F.C.C., 294 F.2d 730 (D.C. Cir 1961). The

Commission's longstanding policy is clear -- those parties filing petitions which are "primarily"

intended to delay the Commission's processes will be severely penalized. Radio CarroJ1ton, 45

R&d. Reg. 2d at 1279: ~ Stockton Mobilephone. Inc. & Michael Ljpp;r, Mhneo No. 6318

(August 13, 1986).

Moreover, colorable allegations of anticompetitive conduct is an area of legitimate

Commission concern and should be investigated through a hearing on the merits of the

allegations. ~, Dubugue T.V. Ltd. Partnership and SaKe B/castig Com of DubuQue. Iowa,

66 Rad. Reg. 2d 88 (1989).

12



The Commission, in evaluating Omnipoint's actions under the "strike petition policy\

must examine four factors: 1) the timing of the petition; 2) the economic or competitive benefit

accruing to Ornnipoint; 3) whether Omnipoint acted in good faith and 4) questiODS involving

frequency selection or site location. Kaltrim Broadcasting Co., 45 Rad. Reg. 2d 1080 (1979)

citing GreIlCO, 28 F.e.e. 2d 166, 21 Rad. Reg. 2d 560 (1971). These factors, however, are

merely instnlctionaI, and the Commission must examine the totality of the circumstaDces to

detennine whether there exists improper motive or intent sufficient to impose SlDCtioDS.~

Pgig. Inc., 6 F.C.C. Red. 2189. 2191 (April 22. 1991); Community Service Bnwkigtiol.

IlL, 7 F.C.C. Rcd. 5652; 71 Rad. Reg. 2d (P & F) 700 (September 4, 1992).

1. OmDlpolnt's Petition Could Not Have Been Better
TImed to Thwart Potential Competitors in the C ...

The principle motive or purpose of Omnipoint's filing was to obstruct or delay

Commission proceedings. There is no doubt that Omnipoint's petition has stagnated the entire

C Block auction process. The Commission's MTA license auction was held between December

5, 1994 and March 13, 1995 at frequency Blocks A and B. Licenses were granted on JuDe 23,

1995.

Onmipoint fU'st received its conditional pioneer's preference license on December

13, 1994. Omnipoint filed its Motion for Stay on july 24, 1995. This filing occurrecl three days

prior to the FCC's deadline to receive form 175s for the C Block. It was oot a mere coiDc~

that Onmipoint's petition was filed just as competing potential applicants were finalizing

financing amngements in preparation for bids in Block C. Prior to filing its Emergency Motion

for Stay, Omnipoint contacted many other potential applicants to see if any were going to seek
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a stay. At the last moment, (after it detennined that no other entity was, at that time, prepared

to seek a stay) Omnipoint sought a stay.

Evidence that the timing of Omnipoint's petition was more than merely fortuitous

is obvious. Omnipoint had to act when it did or lose the opportunity to delay the auction. The

timing of the pleading was admittedly intended to halt the proceeding. The need for a bearing

and aggressive discovery becomes even more paramount when this timing factor is viewed in

conjunction with other indicia of bad faith discussed below.
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2. llwtfIgInt lias Experienced Ikongnic and C...." IS 'It

The second prong of the "strike petition" test examines the extent to which the

petitioner wiIJ experience economic or competitive benefit from the filing. GmIco, 21 Rad.

Reg. 2d 560 (1971). As Omnipoint earlier admitted to the Commission, "small business non

pioneers wiJl compete directly in the service market with small business pioneers. " ~ page

5 JIIIZ(I. As a direct result of the delay of the Block C auction, Ornnipoint benefits

competitively. Specifically, potential competitors for Block C spectnJm have suffered and will

continue to suffer irreparable economic harm. Many of those small companies seeldng to

participate in the Block C auction were formed for the sole purpose of applying for C Block PeS

licenses, and their very existence is now threatened by Omnipoint's stay. 11

Conaress charged the FCC with devising policies and incentives to foster

competition for PeS licenses by applicants lacking the financial resources of established

communications companies. Omnibus Budget Reconciliation Act of 1993, Pub. L. No. 103-66,

Title VI, §I 6002(b)(2)(A)(B), 107 Stat. 312. 392 (1993). The Commission, in fulfilling that

directive, determined that the C Block auction should be scheduled and completed as soon as

possible following the award of the A and B block licenses. Fourth Memoppdum Qvjnion .nd

QIZr, 9 F.e.C. Red. 6858, 6864 (1994).

The uncertainty and delay caused by Omnipoint's action, however, is leadiDa

many investors to cancel conditional commitments, thus making it unlikely that these smaJl

buliDesses wiJI be able to raise the necessary financing to participate in the auction for the larger

markets (i.e., New York), timely construct their systems or Ultimately compete successfully with

11 See affidavits from Petitioners, attached.
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the A or B Block licensees. See affidavits from Petitioners, attached. The Commission bas

recognized that the potential C Block participants "face the most formidable barriers to entry,

foremost of which is lack of access to capital." Reconsideration Order, 10 F.e.C. Red. 403,

40S (November 23. 1994). Each week of delay is costing the small business industry tens of

millions of dollars in lost investment and opportunity. Thus, many small businesses and

entrepreneurs, who already would have had difficulty competing against the more entteDChed

telecommunications companies, will not submit bids for Block C licenses in the major markets.

As poteDtial strong competitors are driven from the capital intensive New York market, the

likelihood that Omnipoint will ultimately have a weak: under-eapitalized competitor operating on

the C Block frequency increases considerably. 12

Furthermore, the longer the auction is delayed, the more likely ODmipoint will

be able to economically leverage a winning bid in the BTAs adjacent to its MTA in New York.

Omnipoint is a large company compared to most small businesses competing in the Block C

auction. 13 Its pioneer's preference license gives it a $400.000.000 asset (and nearly 100 million

in discounted equity) to assist in obtaining capital for the Block C auction.

12 Omnipoint alrady has one major competitor in the New York MTA. Sprint Communications
W8S aWlll'ded the B Block license. The timely licensing ofa third major competitor in Block C could
severely hinder Omnipoinfs competitive edge. Omnipoint should be required to compete head-to
held with its competitors without the benefit ofdelay tactics, anticompetitive devices or marketplace
manipulation.

13 Douglas Smith, President and Chairman of the Board of Directors of Omnipoint, bas averred
that Omnipoint and its "affiliates" have gross revenues of less than $125 million. Affidavit of
Douglas G. Smith dated July 24, 1995 attached to Omnipoint Emergency Motion for Stay. [t is
estimated that Omnipoint has revenues totalling between 100 - 125 million dollars.
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In addition to driving away potential competitors by causing artificial delay of the

auction process, Omnipoint has obtained further operational advantages. The Commission

recognized that by holding tbe A and B Block auctions before the C Block auction, the A and

B Block licensees would get a head start in providing a "rapid introduction of [PCS} service to

the public." Fourth Memorandum Opinion and Order, 9 F.e.e. Red. at 6864. Because the C

Block winners will be licensed for areas in which the A and B licensees are also located, the C

Block winners in the 27 BTAs that comprise the New Yark MTA will vie against Omnipoint in

direct competition. Thus, potential C Block licensees in the New York MTA will lag behind

Omnipoint in access to the area's technical resources and customer base.

Specifically, Omnipoint will be able to enter into purchase or lease agreements for

prime bue station equipment and locations thereby preventing C Block licensees from obtaining

access to them. That potentially may prevent C Block licensees in the large New York MTA

from serving that geographical area with an efficient system design. Moreover, as Oumipoint's

omnipresence in the New York MTA becomes more entrenched, the company can enter into

exclusive distribution, resale and other marketing agreements with preferred business

establishments in the area. Finally, and perhaps most importantly, by orchesttating its head start

in the New York PeS market, Omnipoint will be able to develop a substantial customer base

prior to the operation of the e Block licenses. 14 The severe competitive disadvantage C Block

licensees ineVitably will face is the identical result the Commission's strilce petition policy was

designed to prevent.

14 Omnipoint has begun making definitive basic plans for marketing, branding, system design
and site selection which potential C Block bidders are unable to undertake.
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The Commission has repeatedly recognized these obstacles created by delaying the

C Block and has reiterated that:

the winners of C Block licenses may be unable to compete
effectively with cellular providers and A and B Block licensees,
whose superior access to capital and substantial h~ start will give
them a considerable competitive edge.

SK, Opposition of Federal Communications Commission to Emergency Motion for Stay,

Telephone Electronics Corporation v. F.C.C.. No 95-1015 (filed February 17, 1995) at 17.

Even in the instant inquiry, the Commission has stated:

The C Block licensees already will be entering the market yean
behind the cellular competitors, and months behind A and B Block
licensees. Thus, the C Block winners will be the fifth wireless
competitor ~- behind two cellular operators and the much Jaraer A
and B Block winners -- in most markets. Any further delay as a
result of a stay [of the C Block auction] inevitably would put the
C Block winners "at a greater disadvantage" vis-a-vis existing
wireless service providers. zg. Indeed, such further delay
ultimately might foreclose completely the opportunities of some C
Block licensees to break inm this competitive market.

Federal Communications Commission's Opposition m Emergency Motion for Stay and

Emergency Motion for Administrative Stay. Omnipoint Communications. Inc. y. F.C.C., No.

95-1374 (Filed July 25, 1995) at 18.

Because Ornnipoint has not yet paid for its pioneer's preference license, and in

fact may pay a price almost $100 milJion dollars less than the actual value, there is also the

patent risk tbat Omnipoint could cross-subsidize its buildout and entry into a market reserved for

those small businesses and entrepreneurs not having the technological resources which afforded

Omnipoint its preference.
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Furthennore, because of the reduced cost and delayed payment of Omnipoint's

pioneer's preference license. there exists the very real risk that Omnipoint's rates for users of

Block A frequencies will be substantiany lower than those of its competitors. The very ability

of Omnipoint to stave off the competition should disqualify it from bidding in the auction

reserved for smaller competitors. In other words. Omnipoint should not be permitted to leverage

its bidding power obtained as a "pioneer" against other truly "small businesses". \j

3. OmnlJlOint Has Acted in Bad Faith

Ornnipoint must demonstrate that it acted in good faith. .Ss Ljtde Rock

TeJe»hoDe Co.. Inc., 50 Rad. Reg. 2d 1535 (982). Here, Omnipoint attempts to position itself

as the champion for the interests of other C Block PCS applicants. The company argues that the

49% equity option should not be extended to all small business entrepreneurs because such a

modification would "disempower all entrepreneurs" and push the limits of control toward

impermissible levels. Letter from M. Tauber and M. O'Connor, Omnipoint COUDSCI, to the

0eneraI Counsel of the FCC , June 22, 1995 at 2. Nonetheless, Omnipoint has not iDdicatcd

that it will seek to take advantage of the option and also hopes that competitors will not.

Omnipoint's motives are not to be the Commission's watchdog to assure that impermissible

shams or fronts are prevented in the C Block auction. On the contrary, the company is

convinced that by delaying the C Block auction, it will gain significant competitive advantage

15 Omnipoint has layered an insidious web to stifle potential competitors. The COIIlpIIly argues
emphatically against the 49% equity option alleging that the potential benefit to minority-owncd
businesses will cause it to be unable to compete on equal ground. Unfortunately, the result of
Omnipoint's actions effectively preclude the meaningful participation of minorities in the auc:tion
process. Moreover, it would also preclude full participation of non-minority and male applicants as
well. The result of Omnipoint's actions would limit competition in the Block C auction wherein the
Commission sought, as its ultimate goal, the encouragement of robust competition.
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in the New York MTA. In fact, the Commission itself has come to the conclusion that

Petitioners now assert. In its brief on the merits before the D.C. Circuit, the Commission

concluded:

... that Omnipoint raised its equal protection argument [and sought
a stay of the auction] not out of any actual desire to take advantage
of the SO. 1% option or on account of a genuine belief that the
Commission was treating white males unfairly, but in order to
deJa, the auction to advance its own economic position in tile New
York market· When the Commission had avowedly race colUlCious
ruJes, Omnipoint did not challenge them, which suUests that its
current equal protection attack was primarily inspired by TEe's
success in obtaining a stay. And as we have noted, OmniPPiDt· the
hoJdIr of the A block liceme for the New York MIA. is YD_
,.. potential C block bidders because it has an iDcenr.ive to
i'!llP9" the C block auction.

Brief of Federal Communications Commission in Qmnipoint v. F.C.C., No. 95-1374 at 43-44

(emphasis added). Omnipoint's argument is a carefully crafted ruse primarily intended to foster

its further entrenchment in the New York market.

'The signifICance of the Commission's astute detennination regarding Omnipoint's

bad faith in this matter should not be diminished. It should now designate Omnipoint for a

bearing on its qualifications as a Commission licensee.

4. As a Result of OmnipoiDt~sActions, There WDI Be Fewer
Number of Antenna Sites and OtIler TediDial FacDItieI
Available to its Competitors in the New York MIA

The broadband pes spectrum is extremely valuable, valued at hundreds of

millions of dollars per megahertz. Pioneers received a 30 megahertz license to service the

potential users in the large New York MTA, Omnipoint must install over 1,000 anleDDIS to

assure maximum signal coverage. The company will have to negotiate for each proposed real

estate site. The competition for prime locations for land mobile antenna sites is fonnidablc.
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Moreover, other radio service providers potentially will vie for the same prime locations. As

the direct result of the delay in the Block C auction, there will be fewer competitors for these

valuable sites. Furthennore, by virtue of its self-generated head start in New York, Omnipoint

has the opportunity to solidify its acquisition of these prime property locations and thereby place

tile Block C licensees at even a greater disadvantage by causing a delay in constnlCtion and

inefficiencies in system design.

In applying the four Orenco strike application factors, (timing, competitive

advantage, bad faith and technical matters) the Commission should be mindful of the seriOUSDeSS

of Omnipoint's misconduct. Although blatant in its motivation to delay, the company's actions

lie camouflaged as being in the public interest. Moreover, since Omnipoint has been desigDlted

by the Commission as a "preferred" licensee. (and has received a $100 mUlion discount) the

company should be held to an even higher standard, and should be expected not to abuse the

Commission's process.

With the advent of the public auction process came also the potential to introduce

new types of anticompetitive abuses into the marketplace. It is at this early stile of the

Commission's auction experience that clear rules and sanctions must be established to discoorage

licensees from abusing the auction process to gain competitive advantage. Action (or inaction)

by the Commission in this matter will set crucial precedent for future auctions. The Commission

must investigate Omnipoint's anticompetitive. abusive actions and send a clear sigDl1 to me

industry that such abuse is intolerable.
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